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Applicant(s) 




Interview Summary 


09/938,669 


PETERSEN, JENS 


Examiner 

JYOTHSNA A VENKAT 


Art Unit 

1615 





All participants (applicant, applicant's representative, PTO personnel): 

(1) JYOTHSNA A VENKAT . (3) . 

(2) STANISLAUS AKSMAN . (4) . 

Date of Interview: 26 March 2003 . 

Type: a)KI Telephonic b)D Video Conference 

c)Q Personal [copy given to: 1)D applicant 2)D applicant's representative] 

Exhibit shown or demonstration conducted: d)Q Yes e)^ No. 
If Yes, brief description: . 

Claim(s) discussed: 31_ . 

Identification of prior art discussed: AM . 

Agreement with respect to the claims f)D was reached. g)Q was not reached. h)D N/A. 

Substance of Interview including description of the general nature of what was agreed to if an agreement was 
reached, or any other comments: The examiner expressed sincere apologies for not including claim 31 in group IV 
The examiner informed the attorney tha t an office action which includes claim 31 will be faxed to the applic ant The 
attorney agreed. . ' ' 

(A fuller description, if necessary, and a copy of the amendments which the examiner agreed would render the claims 
allowable, if available, must be attached. Also, where no copy of the amendments that would render the claims 
allowable is available, a summary thereof must be attached.) 

THE FORMAL WRITTEN REPLY TO THE LAST OFFICE ACTION MUST INCLUDE THE SUBSTANCE OF THE 
INTERVIEW. (See MPEP Section 713.04). If a reply to the last Office action has already been filed, APPLICANT IS 
GIVEN ONE MONTH FROM THIS INTERVIEW DATE TO FILE A STATEMENT OF THE SUBSTANCE OF THE 
INTERVIEW. See Summary of Record of Interview requirements on reverse side or on attached sheet. 



Examiner Note: You must sign this form unless it is an 
Attachment to a signed Office action. 
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Summary of Record of Interview Requirorants 
» Manual of Patent Examining Procedure (MPEP), Section 713.04, Substance of Interview Must be Made of Record 

Title 37 Code of Federal Regulations (CFR) § 1.133 Interviews 

, • . .. Paragraph (b) 

in every instance where reconsideration Is requested in view of an interview with an examiner, a complete written statement of the reasons oresented at the int™™ « 
warranting favorable acton must be filed by the applicant An interview does not remove the necessity for reply to Office aSon as spSTn §§ 1 111 ? ,?3M35 U S C 1 32) 

Allt . ... „. „ . . „ 37 CFR §1.2 Business to be transacted in writing. 

t ino^™ ' ° r Trad T l mark 0mce Should be transacted in writing. The personal attendance of applicants or their attorneys or agents at the Patent and 

ITTJt T " unnecessa, y: Tne actlon ° f *e Patent and Trademark Office will be based exclusively on the written recorder the Offi^ iSort^^^Sd to 
any alleged oral promise, stipulation, or understanding in relation to which there is disagreement or doubt P 



inrnmni»Jthr« a f h 1? Pa ! ent and T^e™* 0ffice amot be based exclusively on the written record in the Office if that record is itself 
incomplete through the failure to record the substance of interviews. 

th» ^mil'fill!? re f p ° nsibilit y of the applicant or the attorney or agent to make the substance of an interview of record in the application file unless 

z^jgdss* examine ' s responsibiiity to see that such a ™« - ™ de ™* * a* 

Examiners must complete an Interview Summary Form for each interview held where a matter of substance has been discussed durina thP 
interv,ew by checking the appropriate boxes and filling in the blanks. Discussions regarding only procedural m^SSS^S^S 
requirements for which interview recordation is otherwise provided for in Section 812*01 of the Manual of Patent ^"Tng?rS2re 2 , 

^SSS?S « > T° rS ° r Unread , ab '? SCTipt IT ?*" actions or ,he like ' are excluded from the inte ™ew recordation procedu efbelow vK the 
substance of an nterview » completely recorded in an Examiners Amendment, no separate Interview Summary Record is required 

Tom™*- cfj^n^h S " mmary Fonrn sha " be 9^ en an appropriate Paper No., placed in the right hand portion of the file, and listed on the 
Contents sect.on of the file wrapper. In a personal interview, a duplicate of the Form is given to the applicant (or attorney or aqent) at the 
SES ' 6 TT™' ^ ~ e C ? Se ° f 3 te ' eph0ne 0f v i d eo-conference interview, the copy is mailed to the %!S££!ortanZ address 

t n f 0ffi ?' < S mmUni ? ti0n ' ' f additi0nal corres P°"^nce from the examiner is not likelybefore an^ owance or ? othe 
circumstances dictate, the Form should be mailed promptly after the interview rather than with the next official communication. 

The Form provides for recordation of the following information: 

- Application Number (Series Code and Serial Number) 

- Name of applicant 

- Name of examiner 

- Date of interview 

- Type of interview (telephonic, video-conference, or personal) 

- Name of participant(s) (applicant, attorney or agent, examiner, other PTO personnel, etc.) 

- An indication whether or not an exhibit was shown or a demonstration conducted 

- An identification of the specific prior art discussed 

~ A "j" dicatl '° n . whether an agreement was reached and if so, a description of the general nature of the agreement (may be by 

nrtr^ «Ll!?»l amen dments or claims agreed as being allowable). Note: Agreement as to allowability is tentative and does 
not restnct further action by the examiner to the contrary. 

- The signature of the examiner who conducted the interview (if Form is not an attachment to a signed Office action) 

, ,m*« h Ji ' S d< ? sirable tbat the ex aminer orally remind the applicant of his or her obligation to record the substance of the interview of each case 
^ 5£ °h< P H P " Ca '! t f " d eXa , m ', ner a ? ree that the examiner wi " record same ' Where the examiner agrees to record the subsl^StheTntervfew 
F^ m 1 1 d6qUa !' y rCC ?- rded . °. n the F0rm ° r in an attachment *° »» Form, the examiner should check the appropriate -to^StomXZ 
reS aPP ' the SUbmiSSi ° n ° f 3 S6parate reCOrd 0f tne substance of the interview as a supplement to?he Formto not 

intend .! t nf h0U ' d be , 1? ted ' however ; that the 'nterview Summary Form will not normally be considered a complete and proper recordation of the 
suSn J "2 the !nS2w S ' ° r ' S Supplemented by the applicant or the examiner t0 includ e. all of the applicable items required below concerning the 

A complete and proper recordation of the substance of any interview should include at least the following applicable items- 

1 ) A brief description of the nature of any exhibit shown or any demonstration conducted 

2) an identification of the claims discussed, 

3) an identification of the specific prior art discussed, 

4) an identification of the principal proposed amendments of a substantive nature discussed, unless these are already described on the 
Interview Summary Form completed by the Examiner, u«wiueu on me 

5) a brief identification of the general thrust of the principal arguments presented to the examiner 

Znf^Tr^T ° f ar 9 umen ' s "eed not be lengthy or elaborate. A verbatim or highly detailed description of the arguments is not 
iXnor 1 fh den,l " cat ! on ° f tU e arguments is sufficient if the general nature or thrust of the principal arguments made to the 
SSXiEl unde rs ood in the context of the application file. Of course, the applicant may desire to emphasize and fully 
describe those arguments which he or she feels were or might be persuasive to the examiner ) 

6) a general indication of any other pertinent matters discussed, and 

?) the mmta!?' "* 9enera ' reSU ' tS * * e interview un,ess alreadv "escribed in the Interview Summary Form completed by 

accurate *e^m^ , iuS^™l ^ !^ ,l ? , ^ a PP |icanl ' s record of substance of an interview. If the record is not complete and 
accurate, tne examiner will give the applicant an extendable one month time period to correct the record. 

Examiner to Check for Accuracy 

statement'!!^ T*™ °l 7°°^ the examiner should send a letter settin 9 forth tne examiner's version of the 

statement attributed to him or her. If the record is complete and accurate, the examiner should place the indication "Interview Record OK" on the 
paper recording the substance of the interview along with the date and the examiner's initials interview Kecoro ur on the 
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DETAILED ACTION 

Election/Restrictions 

1 . Restriction to one of the following inventions is required under 35 U.S.C. 121: 

I. Claims 1-13 are, drawn to hydrogel for use as a soft tissue filler, classified in class 
528, subclass 3 10+. 

II. Claims 14-25 are, drawn to method of filling soft tissue, classified in class 424, 
subclass 422. 

III. Claim 26 is, drawn to method of filling soft tissue and further comprising 
administering cells wherein the cells are stem cells, classified in class 435, 
subclass 325+. 

IV. Claims 27-3 1 are, drawn to prosthetic device, classified in class 604, subclass 1+. 
The inventions are distinct, each from the other because of the following reasons: 

2. Inventions I and IV are related as mutually exclusive species in an intermediate-final 
product relationship. Distinctness is proven for claims in this relationship if the intermediate 
product is useful to make other than the final product (MPEP § 806.04(b), 3rd paragraph), and 
the species are patentably distinct (MPEP § 806.04(h)). In the instant case, the intermediate 
product is deemed to be useful as thickener in hair shampoos and the inventions are deemed 
patentably distinct since there is nothing on this record to show them to be obvious variants. 
Should applicant traverse on the ground that the species are not patentably distinct, applicant 
should submit evidence or identify such evidence now of record showing the species to be 
obvious variants or clearly admit on the record that this is the case. In either instance, if the 
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examiner finds one of the inventions anticipated by the prior art, the evidence or admission may 
be used in a rejection under 35 U.S.C. 103(a) of the other invention. 

3. Inventions I and II are related as product and process of use. The inventions can be 
shown to be distinct if either or both of the following can be shown: (1) the process for using the 
product as claimed can be practiced with another materially different product or (2) the product 
as claimed can be used in a materially different process of using that product (MPEP 

§ 806.05(h)). In the instant case, the product can be used for ophthalmic surgical procedures. 

4. Groups II and III are different methods. The methods are different because they use 
different steps, which will produce different results. In this case Group III employs the extra step 
of administering stem cells, which is not, required for method of group I. Therefore Groups II 
and III have different issues regarding patentability and enablement and represent patentably 
subject matter. 

5. Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art as shown by their different classification, restriction for examination 
purposes as indicated is proper. 

6. Because these inventions are distinct for the reasons given above and the search required 
for Group I is not required for Groups II-IV, restriction for examination purposes as indicated is 
proper. 

7. Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art because of their recognized divergent subject matter, restriction for 
examination purposes as indicated is proper. The different methods and products would require 
completely different searches in both the patent and non-patent databases, and there is no 
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expectation that the searches would be coextensive. Therefore, this does create an undue search 
burden, restriction for examination purposes as indicated is proper 

Applicant is advised that the reply to this requirement to be complete must include an 
election of the invention to be examined even though the requirement is traversed (37 CFR 
1.143). 

1 . Applicant is also reminded that a 1-month (not less than 30 days) shortened statutory 
period will be set for response when a written restriction is made without an action on the merits. 
This period may be extended under the provisions of 37 CFR 1 . 1 36(a). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JYOTHSNA A VENKAT whose telephone number is 703-308- 
2439. The examiner can normally be reached on M-F, 9:30-6:30: 1st Friday off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner' s 
supervisor, THURMAN K PAGE can be reached on 703-308-2927. The fax phone numbers for 
the organization where this application or proceeding is assigned are 703-305-3592 for regular 
communications and 703-308-7924 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 



should be directed to the receptionist whose telephone nwnhejas383-308-1235. 

JYOTHSNA A VENKAT 
Primary Examiner 
Art Unit 1615 



*** 

March 27, 2003 



